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(except in cases where the defendant has hiniself put his character in 
issue) where its chief or only probative value consists in showing that 
the defendant is, by reason of his bad character (demonstrated 
through a criminal career), more likely to have committed the crime 
than he otherwise would have been. To admit such evidence, it must 
have relevancy and probative value from some other point of view. 
Where knowledge, motive, intent, good or bad faith, and other mat- 
ters dependent upon a person's state of mind are involved as a ma- 
terial element in a particular criminal offense for which a defendant 
is on trial, and the defendant has engaged in a course of conduct or 
done other acts at or about the same time the act in question was 
committed, and these other transactions are such as to illustrate the 
state of the defendant's mind on the subject involved, proof of them 
may be received, though one or more of the separate acts of which 
this collateral conduct consists may be criminal. Where a practicing 
physician is charged with having prescribed cocaine for an habitual 
user of the drug, not in good faith believing it to be necessary for the 
proper treatment of the case, but in evasion of the act of August 22, 
1907 (Laws Ga. 1907, p. 121), the prosecution may, in order to prove 
his state of mind at the time of the particular, transaction charged in 
the indictment, show that during the same general period of time the 
defendant made a common practice of furnishing such -prescriptions 
to other persons for whose treatment the drug was not deemed nec- 
essary, and that he furnished the prescriptions m such numbers and 
in such a way as to negative his good faith. Though the -defendant 
may have been tried for violating tne law -as to one or more of these 
transactions with other patients, and acquitted, the state may, never- 
theless, prove the facts connected with them, for the purpose of illus- 
trating the defendant's state of mind as to the transaction at bar. 



Landlords and Immoral Contracts. — In a case before the Divisional 
Court last Saturday (Upfill r. Wright) it became necessary to decide 
whether the rule Ex turpi causa non oritur actio applied to a contract 
of tenancy. The plaintiff, through an agent, let a flat to a person 
whom the agent knew to be a kept woman. The agent also knew 
that the flat was to be used for the purpose of receiving "one H.," 
and that the rent would be paid by him through his mistress. On 
being sued for the rent in the County Court the defendant, the mis- 
tress, set up these facts as an answer to the claim. The County 
Court judge found for the plaintiff, considering that the case was not 
governed by Pearce v. Brooks (186fi), in which it was held that a 
claim for the hire of a brougham lent to a known prostitute for the 
purpose of her calling could not be enforced. The Divisional Court 
King's Bench Division Dec. 17. 1910 (Mr. Justice Darling and Mr. 
Justice Bucknill) allowed the appeal, holding that on the facts it was 
clear that the flat was let with knowledge that it was to be used for 
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unlawful intercourse, and that it made no difference that the woman 
was not a common prostitute. Mr. Justice Darling rested his judg- 
ment on old statutes — 13 Edw. I. st. 4, and 27 Geo. III. c. 44 — as es- 
tablishing that the intercourse between lover and mistress was not 
only immoral, but also illegal. The question will now arise how the 
landlord is to put an end to the tenancy (seeing that he cannot re- 
cover the rent) without enabling the defendant to take advantage of 
the maxim In pari delicto melior est conditio possidentis. — London 
Law Journal. 



Railway Companies and Their Platforms. — A somewhat rare class 
of case came before Mr. Justice Coleridge and a jury this week in 
Boyle v. Metropolitan Railway Company. The plaintiff had sus- 
tained what were undoubtedly severe injuries by stepping on a piece 
of banana-skin at the bottom of a staircase at the station. The com- 
pany were charged with negligence in not having had the skin re- 
moved. It appeared that the station was swept thoroughly twice a 
day and that the defendants' servants had instructions at all times to 
remove anything dangerous. In defence the doctrine of contribu- 
tory negligence was pleaded; and indeed it seems somewhat of a 
hardship that a railway company should be held liable for all ob- 
stacles in or about a station if they have taken reasonable precautions 
to have them removed. The question of liability depends, of course, 
on the inference to be drawn from the facts in each particular case. 
In Shepherd v. Midland Railway Company (1872) some water had 
frozen on the platform. The cause of this freezing was unexplained, 
but the ice was nearly an inch thick, extended nearly half-way across 
the platform, and had the appearance of having been there some 
time. A passenger, waiting for a train, not observing the ice, stepped 
upon it and fell, and sustained serious injury. It was held by the 
Court of Exchequer that the company were guilty of actionable neg- 
ligence in allowing the ice to remain upon the platform. Baron 
Pigott said: "It is a question of degree. If there had been only a 
very small piece of ice in a place where the railway servants had no 
opportunity of seeing it there may have been no negligence; but 
where we have a layer of ice three-quarters of an inch thick, and ex- 
tending half across the platform, and that, too, at three in the after- 
noon, there was plenty of opportunity for them to have seen it and 
to have removed it." Let this principle, so clearly enunciated, be 
applied to the present case. The banana-skin was at the bottom of a 
staircase, not visible to every passer-by or to any porter; there was 
no evidence how long it had been there, or how it got there; it was 
a small object that might escape the attention of a servant, or indeed 
might have been thrown where it was immediately before the un- 
fortunate' plaintiff arrived on the spot. If then it is, as Baron Pigott 



